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Court of Appeals of the District of Columbia 


No. 4638. 

Isaac Jacobs, Appellant, 
vs. 

United States. 
and 

No. 4639. 

Lena Jacobs, Appellant, 
vs. 

United States. 

a Supreme Court of the District of Columbia. 

Criminal. No. 44662. 

United States, Plaintiff, 
vs. 

Isaac Jacobs, Defendant. 

and 

Criminal. No. 44669. 

United States, Plaintiff, 
vs. 

Lena Jacobs, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 

1—4638 & 4639 
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District, at tlie times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

0 

1 Indictment. 

Filed in Open Court July 2, 1926. 

In the Supreme Court of the District of Columbia, Holding 
a Criminal Term, April Term, A. D. 1926. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their 
oath, do present: 

That one Isaac Jacobs, late of the District of Columbia 
aforesaid, on, to wit, the seventh day of April, in the year 
of our Lord one thousand nine hundred and twenty-three, 
and at the District of Columbia aforesaid, was found guilty 
and convicted in the Police Court of the District of Co¬ 
lumbia, of the offense of selling intoxicating liquor in vio¬ 
lation of the National Prohibition Act, and for the said 
offense of selling liquor, was sentenced to pay a fine of 
fifty dollars, and, in default, to be committed to the Wash¬ 
ington Asylum and Jail for a term of sixty days, which 
said judgment has not been vacated, set aside or reversed, 
but still remains in full force and effect. 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That the said Isaac Jacobs, on, to wit, the eighteenth 
day of March, in the year of our Lord one thousand nine 
hundred and twenty-six, and at the District of Columbia 
aforesaid, did unlawfully and feloniously sell to one Otho 
L. Blackwell, a certain intoxicating liquor, to wit, whiskey 
containing one-half of one per centum and more of alcohol 
by volume, the said liquor so sold as aforesaid being then 
and there fit for use for beverage purposes; against 

2 the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the 

said United States. 

Second Count: And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 
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That the said Isaac Jacobs, on, to wit, the seventh day 
of April, in the year of our Lord one thousand nine hun¬ 
dred and twenty-three, and at the District of Columbia 
aforesaid, was found guilty and convicted in the Police 
Court of the District of Columbia, of the offense of possess¬ 
ing intoxicating liquor in violation of the National Pro¬ 
hibition Act, and for the said offense of possessing liquor, 
was sentenced to pay a fine of twenty-five dollars, and, in 
default, to be committed to the Washington Asylum and 
Jail for a term of thirty days, which said judgment has not 
been vacated, set aside or reversed, but still remains in 
full force and effect. 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That the said Isaac Jacobs, on, to wit, the twenty-sixth 
day of March, in the year of our Lord one thousand nine 
hundred and twenty-six, and at the District of Columbia 
aforesaid, did unlawfully and feloniously possess a certain 
intoxicating liquor, to wit, wdskey containing one-half of 
one per centum and more of alcohol by volume, the said 
liquor so possessed as aforesaid being then and there fit 
for use for beverage purposes; against the form of the 
statute in such case made and provided, and against the 
peace and government of the said United States. 

PEYTON GORDON, 
Attorney of the United States in and 
for the District of Columbia. 

3 (Endorsed:) Criminal No. 44662. United States 

vs. Isaac Jacobs. Violation of the National Prohibi¬ 
tion Act. Second Offense. Witnesses: Guy E. Burlingame 
M. P., 0. L. Blackwell M. P. A true bill: Victor P. De 
Knight, Foreman. 


Demurrer. 

Filed November 16, 1926. 

• •*•••• 

Now comes the defendant and demurs to the indictment 
herein, and to each count thereof, and for ground of de- 
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murrer says that the said indictment and each count thereof 
is bad in substance. 

T. M. WAMPLER, 

G., 

Attorney for Defendants, 

Memo.—The said indictment does not, nor does any 
count thereof allege facts sufficient to constitute an offense. 

Memorandum, 

February 23,1927.—Not guilty first count; guilty second 
count. 

4 Supreme Court of the District of Columbia. 

Friday, March 18", A. D. 1927. 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Hoehling, presiding 

• •••••• 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance 
and by his attorney T. M. Wampler, Esquire; and there¬ 
upon it is demanded of the defendant what further he 
had to say why the sentence of the law should not be 
pronounced against him, and he says nothing except as he 
has already said; whereupon it is considered by the Court 
that for his said offense, the said defendant be imprisoned 
in the Washington Asylum and Jail for the period of 
Ninety (90) Days, to take effect from and including the 
date of arrival of said defendant at said Asylum and Jail; 
and thereupon the defendant by his attorney notes an ap¬ 
peal to the Court of Appeals of the District of Columbia, 
from the judgment of the Court in this case; whereupon the 
Court fixes the amount of bond for costs on appeal at $100 
or $50 in cash, and the bond for the appearance of the 
defendant at One Thousand Five Hundred ($1,500.) Dol¬ 
lars; and thereupon the defendant enters into a recogni¬ 
zance in the sum of One Thousand Five Hundred ($1,500.) 
Dollars with P. F. O’Connor as surety, to forthwith sur¬ 
render himself to the custody of the Marshal of the Dis- 
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trict to be dealt with and proceeded against according 
to law in case the judgment appealed from shall be affirmed, 
or the appeal for any cause dismissed, or the judgment be 
reversed and a new trial ordered, or, if he, the said de¬ 
fendant, depart the Court without leave. 

5 Memorandum. 

March 30, 1927.—Cost Bond on appeal filed. 

Indictment. 

Filed in Open Court July 2, 1926. 

In the Supreme Court of the District of Columbia, Holding 
a Criminal Term, April Term, A. D. 1926. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their 
oath, do present: 

That one Lena Jacobs, late of the District of Columbia 
aforesaid, on, to wit, the eighteenth day of March, in the 
year of our Lord one thousand nine hundred and twenty- 
six, and at the District of Columbia aforesaid, did unlaw¬ 
fully and feloniously sell to one Otho L. Blackwell, a cer¬ 
tain intoxicating liquor, to wit, whiskey containing one- 
half of one per centum and more of alcohol by volume, the 
said liquor so sold as aforesaid being then and there fit for 
use for beverage purposes; against the form of the statute 
in such case made and provided, and against the peace and 
government of the said United States. 

Second Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That the said Lena Jacobs, on, to wit, the twenty-sixth 
day of March, in the year of our Lord one thousand nine 
hundred and twenty-six, and at the District of Columbia 
aforesaid, did unlawfully and feloniously possess a 

6 certain intoxicating liquor, to wit, whiskey containing 
one-half of one per centum and more of alcohol by 

volume, the said liquor so possessed as aforesaid being 
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then and there fit for use for beverage purposes; against 
the form of the statute in such case made and provided, and 
against the peace and government of the said United States. 

PEYTON GORDON, 

Attorney of the United States in and 

for the District of Columhia. 

(Endorsed:) Criminal No. 44669. United States vs. 
Lena Jacobs. Violation of the National Prohibition Act, 
First Offense. Witnesses: Guy E. Burlingame M. P., 0. L. 
Blackwell M. P. A true bill: Victor P. De Knight, Fore¬ 
man. 

Deynurrer, 

Filed November 16,1926. 

• •••••• 

Now comes the defendant and demurs to the indictment 
herein, and to each count thereof, and for grounds of de¬ 
murrer says that the said indictment, and each count 
thereof, is bad in substance. 

T. M. WAMPLER, 

O; 

Attorney for Defendant, 

Memo.—The said indictment does not, nor does any 
count thereof, allege facts sufficient to constitute an offense. 

7 Memorandum. 

February 23, 1927.—Not guilty first count; guilty second 
count. 


Supreme Court of the District of Columbia. 

Friday, March 18", A. D. 1927. 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Hoehling, presiding. 

• ••*•*• 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to her recognizance 
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and by her attorney T. ^[. Wampler, Esquire; and there¬ 
upon it is demanded of the defendant what further she has 
to say why the sentence of the law should not be pro¬ 
nounced against her, and she says nothing except as she has 
already said; whereupon it is considered by the Court that 
for her said offense, the said defendant pay a fine of Two 
Hundred and Fifty ($250) Dollars; and thereupon the de¬ 
fendant by her attorney notes an appeal to the Court of 
Appeals of the District of Columbia, from the judgment of 
the Court in this case; whereupon the Court fixes the 
amount of bond for costs on appeal at $100 or $50 in cash, 
and the bond for the appearance of the defendant at Five 
Hundred ($500) Dollars; and thereupon the defendant en¬ 
ters into a recognizance in the sum of Five Hundred ($500) 
Dollars with P. F. O’Connor as surety, to forthwith sur¬ 
render herself to the custody of the Marshal of the District 
to be dealt with and proceeded against according to law in 
case the judgment appealed from shall be affirmed, or the 
appeal for any cause dismissed, or the judgment be re¬ 
versed and a new trial ordered, or if she, the said defendant, 
depart the Court without leave. 

8 Memormida, 

March 30,1927.—Cost Bond on appeal filed. 

April 7, 1927.—Bill of Exceptions filed. 

Assignment of Errors. 

Filed April 7,1927. 

***«»*« 

The defendants assign as error committed by the lower 
court the following: 

1. Overruling the demurrer to the indictments. 

2. Overruling the motion to quash the search warrant. 

3. Overruling the motion to suppress the use of prop¬ 
erty as evidence. 

4. The overruling of motion for a directed verdict at the 
close of the Government’s case. 

5. Overruling the motion for a directed verdict at the 
close of the entire case. 
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6. Error committed in the admission of evidence. 

7. Error committed in overruling the motion for directed 
verdict on behalf of Isaac Jacobs because of a variance be¬ 
tween the allegations and the proof. 

8. Error committed in overruling the motion for directed 
verdict because of the failure of the evidence to prove a 
prior conviction of the defendant Isaac Jacobs. 

T. M. WAMPLER, 

Per L., 

Attorney for Defendants, 

Service of a copy of the foregoing is acknowl- 
9 edged this 7th day of April, 1927. 

E. RUSSEL KELLY, 

Asst. U. S. Atty. 

Designation of Record. 

Filed April 7,1927. 

**••«*• 

To the Clerk of the Supreme Court of the District of 

Columbia: 

Please prepare transcript of record upon appeal herein, 
the following papers designated to be copied: 

1. The indictment. 

2. Demurrer to indictment. 

3. ^lemorandum: The verdict of the jury. 

4. The judgment. 

5. Memo.: Cost bond approved and filed. 

6. The assignment of errors. 

7. The bill of exceptions. 

8. This designation. 

T. M. WAMPLER, 

Per L., 

Attorney for Defendants. 

Service of a copy of the foregoing is acknowledged this 
7th day of April, 1927. 


E. RUSSEL KELLY, 

Asst. U. 8. Atty. 
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10 Supreme Court of the District of Columbia. 

Friday, May 6", A. D. 1927. 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Hoehling, presiding. 

******* 

Now come the defendants by their attorney T. M. Wamp¬ 
ler, Esquire and pray the Court to sign and make a part of 
the record, their Bill of Exceptions taken during the trial 
of the case, and filed with the Court on April 7, 1927, which 
is accordingly done. 

11 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 10, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in Criminal Cause No. 44662, wherein United 
States is Plaintiff and Isaac Jacobs is Defendant, and 
Criminal Cause No. 44669, wherein United States is Plain¬ 
tiff and Lena Jacobs is Defendant, as the same remain 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 9th day of September, 1927. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, 

• Assistant Clerk, 
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12 Ill the Supreme Court of the District of Columbia. 

Criminal. No. 44,662, 44,669. 

The United States of America 

vs. 

Isaac Jacobs and Lena Jacobs. 

Notice, 

To Honorable Peyton Gordon, 

United States Attorney, 

Washington, D. C.: 

Please take notice that I have this day filed in the Clerk’s 
Office of the Supreme Court of the District of Columbia 
the Bill of Exceptions in the above-entitled case, and that 
I shall on May 9, 1927, submit the same to the Court for 
approval. 

T. M. WAMPLER, 

Per L., 

Attorney for Defendants, 

Service of a copy of the Bill of Exceptions herein and of 
the above notice is acknowledged this 7th day of April, 1927. 

E. RUSSEL KELLY, 

Asst, U, 8, Atty, 

13 In the Supreme Court of the District of Columbia. 

Criminal. No. 44,662, 44,669. 

The United States of America 

vs. 

Isaac Jacobs and Lena Jacobs. 

Bill of Ext^eptions, 

Be it remembered that these cases came on for trial the 
14th day of February, 1927, before Mr. Justice Hoehling 
and a jury, and the following testimony was received and 
proceedings had; 
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To maintain the issue upon its part joined, the United 
States introduced witnesses who testified as follows: 

OTTIE L. BLACKWELL. 

That he is a member of the Police Department, attached to 
No. 11 Precinct; that he knows the defendants Isaac and 
Lena Jacobs; pointed them out in the court room. That on 
March 18, 1926, he saw them at 1139 7th Street, Northwest, 
a nearbeer saloon and residence, about 9:15 P. M. The 
witness entered the premises 1139 7th Street, N. W., sat 
around a few minutes, had a glass of beer; Mr. Jacobson 
was behind the bar, and Mr. and Mrs. Jacobs were sitting 
in front of the bar. ‘‘I walked over to Mrs. Jacobs and 
whispered and asked if she was going to fix me up with some 
liquor. She spoke something in language I didn’t under¬ 
stand to Mr. Jacobs, her husband, and she told me to wait 
a few minutes and she went out of the house; he got up 
and went out the back door that leads to the back of the 
premises, and he was gone a couple of minutes, and she told 
me, leaned over and whispered me, to go out front and come 
around back. I went around in the alley and Mr. Jacobs 
was standing out there with half a pint of liquor and I 
paid him a dollar for it.” Witness took the bottle home 
with him that night and the next morning turned it over to 
Captain Burlingame at No. 11 Police Station; the contents 
of the bottle was not altered or changed while in 
14 the possession of the witness. The mtness there¬ 
upon identified a bottle shown him by his initials 
upon a label, placed there by himself, which bottle was 
marked Government’s Exhibit No. 1 for identification. 

On cross examination the witness testified that during 
the night he received the bottle it was placed on the bureau 
in the room occupied by the witness and his wife, and that 
there were six other people in the house besides the wit¬ 
ness and his wife. 

GUY E. BURLINGAME. 

That he is a member of the Police Department, assigned 
to the Second Precinct; knows the defendants, identifying 
them in the court room; that he went to certain premises 
on Seventh Street on March 26,1926, accompanied by other 
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officers, about 11:40 A. M., saw Mr. Jacobson behind the 
bar; made a search of the premises, and over the objection 
and exception of the defendants the witness was permitted 
to testify that there was found about two gallons of wine on 
the second floor, and in the yard back of the kitchen two 
bottles containing red liquor, one bottle of caramel coloring, 
whisky glasses smelling of whiskey, funnels and corks. The 
witness identified the bottle marked Government’s Exhibit 
No. 1 as being one turned over to him at No. 11 Police Sta¬ 
tion on the morning of March 19,1926, by Officer Blackwell, 
and testified that he sealed it and locked it up at the Station 
House and afterward turned it over to a chemist in the 
Treasury Department, a certain Dr. Spear, for analysis. 
Thereupon the witness was shown three other bottles, one a 
half-pint bottle, and was asked if he could identify them, 
and testified that one was a sample df wine ‘‘which was 
brought down from a search of the store by Little and 
delivered to me in the premises on the day of the raid.” 

All the testimony regarding the entry and search of the 
premises of the defendants was received over the objection 
and exception of the defendants. 

The witness was thereupon shown two bottles marked re¬ 
spectively Government’s Exhibits 3 and 4, and testified 
that they were the two bottles found by the witness and 
officer Heide in the back yard in the rear of the 
15 kitchen door, and that the bottles were taken to the 
Station House, labels put on them, they were sealed 
and initialed by the witness and Heide, locked up, and a 
few days later delivered to the chemist at the Treasury 
Department for analysis. 

On cross examination the witness testified that the 
bottles marked Exhibits 3 and 4 were found in the back 
yard; the yard of the premises is a little higher than the 
kitchen door; there are two or three steps right from the 
yard to the rear door. The bottles were not in the build¬ 
ing; they were outdoors, lying on the other side of the wall. 

The witness, upon the search of the premises, did not go 
upstairs, and did .not see where the wine came from. 

THOMAS F. HEIDE. 

That he is a member of the Police Department; knows 
the defendants, identified them in the court room; was in 
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their premises in March, 1926, with Captain Burlingame 
and other officers, and over the objection and exception of 
the defendants the witness was permitted to testify sub¬ 
stantially the same as the witness Burlingame. 

GEORGE M. LITTLE. 

That he is a member of the Police Department, and over 
the objection and exception of the defendants the witness 
was permitted to give testimony that he accompanied the 
witness Burlingame to 1139 7th Street Northwest in March, 
1926, and gave testimony substantially the same as the wit¬ 
ness Burlingame. The witness in addition testified, over 
objection and exception of the defendants, that he found a 
jug of wine in the said premises, upstairs in a room, a 
small room, and that he brought it downstairs and turned 
it over to Captain Burlingame. The witness identified 
Exhibit No. 3 as being a bottle containing a sample taken 
from the jug of wine found by the witness upon said 
premises by Captain Burlingame. 

DR. ALBERT A. SPEAR. 

That he is a chemist, in the Bureau of Internal Revenue; 
the qualifications of the chemist were admitted by the de¬ 
fendants; was shown Government’s Exhibits Nos. 1, 2, 3 
and 4, and identified them by his initials upon the labels on 
the bottles; that the seal upon the top of the bottles 
16 was placed there by him; that he received the bottles 

from Captain Burlingame on March 30th; and at the 
time the bottles were sealed that he made a chemical analy¬ 
sis of the contents, and over the objection and exception of 
the defendants, the witness was permitted to testify that 
the bottles contained distilled spirits, colored corn whiskey, 
containing 41 per cent of alcohol by volume, and fit for use 
as a beverage; over objection and exception of the de¬ 
fendants, the witness testified that Exhibit No. 2 contained 
12 per cent alcohol, fit for use for beverage purposes, and 
that Exhibits Nos. 3 and 4 contained corn whiskey, 43 per 
cent alcohol by volume, fit for use as a beverage; all of 
which testimony was received over the objection and ex¬ 
ception of the defendants. 
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On cross examination witness testified that he had no 
independent recollection of having definitely analyzed the 
contents of the bottles upon the day they were received, and 
that from the time they were actually deposited in the 
Treasury Department until the analysis was made they 
were kept sealed, as given him by Burlingame on the lab¬ 
oratory table, in a room as large as the court room; there 
were other people working in the room. After the analysis 
was made the bottles were turned over to Mr. Babbitt, who 
had charge of the storeroom; the witness has brought the 
bottles to the court eight or ten times, and when not on his 
person they have been left in the District Attorney’s office. 

Thereupon the Government offered in evidence Exhibits 
Nos. 1, 2, 3 and 4, to the reception of which in evidence the 
defendants objected, the court overruled the objection, and 
permitted the said Exhibits to be received in evidence, to 
which ruling of the court defendants noted an exception. 

WILLIAM P. GAWLER. 

Witness testified that he is at present Deputy Clerk of 
the Supreme Court of the District of Columbia, and was 
formerly a Deputy Clerk of the Police Court. Was shown 
a paper marked no. 254,914 purporting to be original in¬ 
formation, in 2 counts entitled “United States v. Isaac 
Jacobs,” and asked if the endorsement at the bottom of the 
page was in his handwriting, and testified that it was, and 
the witness, indicating, testified that the last three linos 
were in his handwriting, which includes the date 
17 upon the back of the paper shown the witness. 

Thereupon the witness was asked to state what the 
abbreviations contained in the last three lines on the paper, 
in the handwriting of the witness, meant, to which the 
defendants objected on the ground that there had been no 
testimony offered tending to show the identity of the person 
mentioned in the paper exhibited to the witness and the 
defendants upon trial. 

PAUL W. GARRETT. 

In September 1922 he was Deputy Clerk of the Police 
Court of the District of Columbia; ^vitness was shown a 
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paper, marked No. 246,564, purporting to be original in¬ 
formation in two counts entitled ‘‘United States v. Louis 
Jacobson” and testified tliat it was one of the official rec¬ 
ords of the Police Court; that the handwriting at the bot¬ 
tom of the information to which his attention was directed 
was his own, and that the abbreviation “9-9-22” meant 
September 9,1922, and that the abbreviation “First DWP” 
means the first count of the information was dismissed for 
want of prosecution, the second count the defendant was 
fined $50.00 or fifty days. 

WILLIAM P. GAWLER. 

That on the 17th day of April, 1923, he was Deputy Clerk 
of the Police Court. Witness was thereupon shown a paper 
marked No. 254,914 and identified it as one of the official 
records of the Police Court, which testimony with respect 
to this paper was received over the objection and exception 
of the defendant on the ground that the indictment herein 
alleged a prior conviction against the defendant on the 7th 
day of April, 1923, and the paper shown the witness and 
referred to was dated the 17th day of April, 1923; but the 
witness was permitted to testify that the symbols “4-17-23” 
meant April 17, 1923, and that the other entries upon the 
said paper in the handwriting of the witness, abbreviations, 
meant “each count, the first count was $50.00 or sixty 
days,” to pay a fine of $50.00, in default of the fine then 
sixty days; and the second count a fine of $25.00, or in de¬ 
fault of the payment thereof, to serve thirty days. 

18 Thereupon the Government offered in evidence 
both of the papers above referred to, one being num¬ 
bered 254,914, purporting to be original information in the 
Police Court of the District of Columbia entitled “United 
States v. Isaac Jacobs” wherein the charge against Isaac 
Jacobs was unlawful sale and possession of intoxicating 
liquor in counts numbers one and two respectively, show¬ 
ing a plea of guilty to have been entered to the said in¬ 
formation by the defendant, and a fine of fifty dollars on 
the first count, or, in default, sixty days in jail, and a fine 
of twenty-five dollars on the second count, or in default, 
thirty days in jail, had been imposed, and the other being 
numbered 246,664 purporting to be original information in 
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the Police Court of the District of Columbia, entitled 
“United States v. Louis Jacobson” wherein the defendant 
was charged with the unlawful sale and possession of in¬ 
toxicating liquor, which information was in two counts and 
to which information a plea of guilty was entered by the 
defendant, to the second count of said information, and a 
fine of fifty dollars or, in default, fifty days in jail, was im¬ 
posed on the defendant, the first count being dismissed 
for want of prosecution, to the receipt of which papers in 
evidence the defendants objected, because in the 
19 paper numbered 254,914 it bears date of April 17, 
1923, and the indictment alleged prior conviction on 
the 7th day of April, 1923, and for the further reason that 
there had been no evidence that the person referred to in the 
said papers offered in evidence was the same person or 
persons now upon trial, but the court overruled the said 
objection of the defendants, and received in evidence the 
said papers; to which action and ruling of the court the 
defendants duly noted an exception. 

Thereupon the Government offered in evidence Exhibits 
1, 2, 3 and 4, being the four bottles which had been referred 
to in the testimony of the witnesses, to the reception of 
which in evidence the defendants duly objected, but the 
court overruled the objection, receiving the said bottles in 
evidence, — which action and ruling of the court the defend¬ 
ants duly noted an exception. 

Thereupon the Government announced its case in chief 
closed. 

And thereupon the Government announced that it did not 
consider there was sufficient evidence against the defend¬ 
ant Louis Jacobson to go to the jury, and consented that 
the court might direct a verdict of not guilty as to the 
defendant Louis Jacobson. 

Thereupon the defendants Isaac Jacobs and Lena Jacobs 
moved the court to direct the jury to return a verdict of not 
guilty in their favor upon all of the counts of the indictments, 
which motions were submitted separately as to each defend¬ 
ant, with respect to each count of the indictments, because 
there was not sufficient evidence to justify the submission 
of any count in either indictment unto the jury, but the 
court overruled the said motions of the defendants, to which 
ruling of the court defendants duly noted an exception. 
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Evidence on Behalf of Defe'ndants, 

To maintain the issue upon their part joined, the de¬ 
fendants introduced the following witnesses, who gave the 
following testimony: 

MORRIS H. MONTAGUE. 

That he is a member of the Metropolitan Police 
20 Department. In March, 1926, he was stationed in 
the nearbeer saloon of the defendants at 1139 Seventh 
Street, Northwest, that is he was inside of the place; that 
he never saw any liquor sold there, and never saw any 
liquor in the place. 


LENA JACOBS. 

That she is the wife of the co-defendant Isaac Jacobs, 
and in March, 1926, was living with her husband at 1139 
Seventh Street, Northwest, at which time her brother 
lived in the same house, as well as Mr. Jacobson, one of the 
co-defendants. The witness and her husband occupied a 
room upon the third floor of the premises, and her brother 
occupied a room on the second floor. The witness was in 
the premises on March 26, 1926, when the Police Officers 
came and searched the place; she was in the kitchen prepar¬ 
ing dinner. The witness did not have any wine or liquor 
on the premises, no intoxicating liquor of any kind. That 
the witness had never seen Mr. Blackwell, the witness who 
testified for the Government, until he took the witness stand, 
and that she never had any conversation with him. 

On the second floor of the premises occupied by the wit¬ 
ness and her husband there were two rooms, one occupied 
by her brother, and a front room not occupied by any one. 
There is a communicating door from one room into the 
other. The witness did not see her husband with any wine 
or whiskey or intoxicating liquor at any time during the 
month of March 1926; did not see him bring any to the 
premises or have any in the house. 

On cross examination the witness testified that her 
brother is still living in the same house with them, occupying 
the same room; the witness did not know whether her 
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brother had any liquor on the second floor or not; she did 
not ask him whether he liad any wine there; never saw any; 
did not know that the officers found any wine on the second 
floor, the witness remaining in the kitchen during the time 
the officers were searching the place. 

T hereupon the defendants rested their case. 

Thereupon the defendants each separately moved the 
court to instruct tlie jury to return a verdict of not 
21 guilty as to each of the defendants upon each count 
of the indictments, but the court overruled, the said 
several motions, to which ruling of the court the defendants 
duly noted an exception. 

The defendant Isaac Jacobs moved the court to direct 
a verdict of not guilty in his favor because of a fatal vari¬ 
ance between the allegation in the indictments and the 
proof, the indictment alleging a prior conviction on April 
7, 1923, and the proof tending to show a prior conviction on 
April 17, 1923. 

And thereupon the court charged the jury as follows: 

^‘Gentlemen of the jury, these three indictments were 
consolidated for trial by agreement of counsel and by ap¬ 
proval of the Court. It was understood they gtew sub¬ 
stantially out of the same transaction or transactions: one 
against-the defendant Louis Jacobson, one against Isaac 
Jacobs, and a third and remaining indictment against Lena 
Jacobs, his wife, all of whom the indictments involve in 
alleged violations of the National Prohibition Act. 

“You need not concern yourselves with the indictment 
against the defendant Louis Jacobson, because it is con¬ 
ceded by the Government that no sufficient evidence against 
him has been introduced to warrant the submission of his 
case to the jury. 

“You will recall perhaps that in the testimony the de¬ 
fendant Louis Jacobson was the one that was identified as 
standing behind the bar; but it did not appear from the 
testimony that otherwise he participated in anything that 
is complained of in or upon the premises, so far as charged 
in the indictment. So that as to the defendant Louis Jacob¬ 
son, at the proper time, you will, by direction of the Court, 
return a verdict of not guilty, and that will dispose of his 
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indictment; and that will leave for your consideration the 
cases against the other defendants, Isaac Jacobs and Lena 
Jacobs, his wife. 

“The charge against the defendant Isaac Jacobs is that 
on March 18, 1926, he sold certain intoxicating liquor in 
violation of the provisions of the National Prohibi- 
22 tion Act, and that it was a second offense in that 
regard, in that theretofore he had been convicted of 
a similar offense. There is a second count in that indict¬ 
ment, that on March 26, 1926, some eight days later, he 
possessed certain intoxicating liquor, in violation of the 
National Prohibition Act, and that it was a second offense 
in that regard, in that theretofore he had been convicted 
of a similar offense. So much for the defendant Isaac 
J acobs. 

“The indictment against the defendant Lena Jacobs, 
his wife, is that on March 18th, 1926, she sold certain in¬ 
toxicating liquor, in violation of the provisions of the Act 
mentioned; and, in count two, that on March 26, 1926, she 
possessed intoxicating liquor in violation of the provisions 
of the same Act. 

“Now, you will note this difference between the two in¬ 
dictments of the two defendants. The indictment against 
the defendant Isaac Jacobs, the husband, is for what is 
called a second offense in each count; whereas the indict¬ 
ment against his wife, the defendant Lena Jacobs, is for 
what is called a first offense in each count. It does not 
charge that she had theretofore been convicted of a similar 
offense. 

“In respect of the two indictments, the Government has 
introduced evidence tending to show that on March 18,1926, 
a certain illegal sale was made of intoxicating liquor; and 
that in that transaction the police officer, Blackwell, and the 
defendants Isaac Jacobs and Lena Jacobs, his wife, partici¬ 
pated. The witness Blackwell positively and directly states 
that the sale did take place as alleged. The defendant 
Lena Jacobs as positively and directly denies that any such 
thing took place or that she knew or had any conversation 
with Officer Blackwell before he testified in court. Thus 
you will note there is a sharp issue of fact as to the sale. 
There is no room, so far as concerns that matter, for a mere 
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dilTerence of opinion. The act charged and alleged either 
did or did not take place. Now, who is telling the truth 
about that matter is the question for you to answer. 

“Now, gentlemen, in your deliberations on the evidence 
in the case you will give to each defendant the bene- 
23 fit of the presumption of innocence and you will place 
upon the Government the burden of establishing 
their guilt to your satisfaction beyond a reasonable doubt. 

“Your verdicts should be returned separately as to each 
defendant and separately as to each count in each indict¬ 
ment. Take, for example, the indictment against the male 
defendant, Isaac Jacobs, which embraces two counts, each 
alleging a second offense, one being what is known as the 
sale count and the other being what is kno^vn as the posses¬ 
sion count. You may find him not guilty on each of these 
counts; you may find him guilty on each of the two counts; 
or you may find him not guilty under one count and guilty 
under the other. In other words, you will bear in mind that 
each count states in law a separate and distinct offense 
charged against the defendant; and that as to each defend¬ 
ant you must return your separate verdict as to each count. 

“The same thing is true in respect of the defendant 
Lena Jacobs, except as to her she is charged only with the 
first offense and not the second. 

“Now, gentlemen, you may retire.’^ 

Prior to the trial of this case there was seasonablv filed 
a motion to quash the search warrant herein, and a motion 
to suppress the use of property as evidence, in the following 
words and figures, to-wit: 

Motion to Quash. 

“Now comes the defendant and moves to quash the search 
warrant herein for the reason that the same is void upon 
its face; there is no warrant or authority in law for either 
the issuance or execution of the same; because the warrant 
authorizes a search at any time of the day or night, and the 
affidavits in support thereof are not positive that the 
property to be searched for was upon the premises to be 
searched, because there is no particular description of the 
premises to be searched, and because the law was not com- 
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plied with either in the i3suance or execution of the said 
warrant.’’ 

Motion to Suppress, 

24 ‘‘Now comes the defendant and moves the court to 
suppress the use as evidence against him, of property 
seized by Federal Officers on the 26th day of March 1926, 
because the same was seized in violation of the constitu¬ 
tional rights of the defendant.” 

But the Court overruled the motion to quash the search 
warrant and overruled the motion to suppress the use of 
property as evidence, to which ruling of the court the de¬ 
fendants duly noted an exception. 

The search warrant and the affidavits in support thereof 
in this case are in the words and figures following, to-wit: 

Filed May 6, 1926. Frank E. Cunningham, Clerk. 

“United States of America, 

District of Columbia, ss: 

2222-2231. 

Search Warrant, 

The President of the United States of America to Guy E. 

Burlingame, Federal Prohibition Agent: 

Whereas I, Needham C. Turnage, a United States Com¬ 
missioner for the District of Columbia, upon consideration 
of a complaint made by the aforesaid Federal Prohibition 
Agent, duly assigned to duty in the District of Columbia, 
have examined on oath orally the said Federal Prohibition 
Agent, the complainant herein and a witness, Otho Black- 
well #11 Prect. and have caused them to subscribe to their 
affidavits in support of the complaint, and 

Whereas the said affiant states on his oath that he is 
positive, and the said Federal Prohibition Agent states on 
his oath that he does verily believe, from the statements 
of said affiant, that intoxicating liquor containing one-half 
of one per cent or more of alcohol by volume and fit for 
beverage purposes, is unlawfully held, possessed, contained, 
concealed and held for sale in the premises of one Isaac 
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Jacobs and Louis Jacobson, said premises being described 
as 1139 7th St., N. W.—Near Beer Saloon and residence 
and being within the District of Columbia, and 

Whereas from the oral examination under oath and the 
affidavit of the said affiant it appears that he purchased 
within said premises from the said Isaac Jacobs a 
25 quantity of intoxicating liquor to wit, % pint of 
colored liquor on to wit March 18,1926, and paid him 
therefor the sum of $1.00 in cash, and that the said intoxi¬ 
cating liquor contains one-half of one per cent or more of 
alcohol by volume and is fit for beverage purposes, and 

Whereas the said Federal Prohibition Agent prays that 
a search warrant be issued under authority of Title II, 
Sections 2, 3, 6 and 25 of the National Prohibition Act 
as amended, of the statutes of the United States, authoriz¬ 
ing him to enter and search all places within said premises, 
and to seize and to take into his possession all intoxicating 
liquor found therein containing one-half of one per cent 
or more of alcohol by volume and fit for beverage pur¬ 
poses, and 

Whereas from the examination of the witnesses orally 
and upon their affidavits I find that there is probable cause 
to believe that the foregoing grounds for the application 
exist; 

Now therefore you are hereby commanded in the name 
and by the authority of the President of the United States 
to enter and search the premises hereinbefore described, 
at any time of the day or night, and to seize and take into 
your possession all intoxicating liquor found therein con¬ 
taining one-half of one per cent or more of alcohol by 
volume and fit for beverage purposes, to the end that the 
same may be dealt with according to law. 

You are also commanded in the event that you seize any 
of the property above described, to give a copy of this war¬ 
rant, together with a receipt for the property so seized, 
specifying it in detail, to the person from whom it is taken 
or in whose possession it is found, or, in the absence of 
any person thereat or therein or in possession thereof to 
leave a copy of this warrant, together with such receipt as 
aforesaid, in the place where said property is found and 
to bring said property before me. 
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You are further commanded to execute this warrant 
within ten days from this date and forthwith to make re¬ 
turn thereof to me with a written inventory of the prop¬ 
erty seized by you, made publicly or in the presence of the 
person from whose possession it was taken and of 
26 the applicant for the warrant if they are present. 

Witness my hand and seal of my office this 23d 
day of March 1926. 

[seal.] NEEDHAM C. TURN AGE, 

United States Commissioner in 
and for the District of Columbia,** 


And on the reverse thereof: 


“Arrested: 

Louis Jacobsen 


Lena Jacobs, 29 W 


1139 7" St. NW. 
11 40 
am 

3/26-26 

1139 7 N. W. 


Return, 


I, G. E. Burlingame, Federal Prohibition Agent do swear 
that I executed the within warrant on the 26th day of Mch. 
1926, by searching the premises as commanded therein and 
giving (leaving) a copy of the warrant together with a re¬ 
ceipt for the property taken, specifying said property in 
detail to the person from whom it was taken (to the per¬ 
son in whose possession it was found), (in the place where 
it was found), and do swear that the following inventory 
contains a true and detailed account of all the property 
taken by me on the warrant. 


On rear of 
kitchen 
Heide 


2 Gals, wine 


(2nd floor 
front 


Little) 

2 Pint bottles 
partially full of red 
liquor 

Corks & Caramel 
Coloring 


G. E. BURLINGAME, 
Federal Prohibition Agent, 
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Subscribed and sworn to before me this 31st day of 
March, 1926. 

27 [seal of commissioner.] 

NEEDHAM C. TURNAGE, 

United States Commissioner, 
District of Columbia/^ 

2222-2231. 

“United States of America, 

District of Columbia, ss: 

Before me, Needham C. Turnage, a United States Com¬ 
missioner for the District of Columbia, personally appeared 
Guy E. Burlingame who, being by me first duly sworn and 
orally examined, deposes and says that he is a duly ap¬ 
pointed Federal Prohibition Agent, and that he does verily 
believe from the statements of the hereinafter named affiant, 
that intoxicating liquor fit for beverage purposes and con¬ 
taining one-half of one percent or more of alcohol by vol¬ 
ume, is unlawfully held, possessed, contained, concealed 
and held for sale in the District of Columbia, in the prem¬ 
ises 1139 7th St. N. W. Near Beer Saloon and Residence, 
this being the premises of Isaac Jacobs and Louis Jacobson, 
who did unlawfully have and possess, sell and now has on 
said premises a quantity of intoxicating liquor containing 
one-half of one per cent or more of alcohol by volume, and 
fit for beverage purposes, and intended to be used for bever¬ 
age purposes, contrary to the form of the statute in such 
case made and provided, and particularly contrary to Sec¬ 
tions 2, 3, 6 and 25 of Title II of the National Prohibition 
Act, approved October 28,1919, as amended, and against the 
peace and dignity of the United States of America. 

This complaint is supported by the affidavit of Otho 
Blackwell a witness, which said affidavit is filed herewith 
and made a part of the record of this case. 

GUY E. BURLINGAME, 
Federal Prohibition Agent, 

Subscribed and sworn to before me this 23d day of March, 
1926. 

[seal of commissioner.] 

NEEDHAM C. TURNAGE, 

United States Commissioner as Aforesaid/^ 


ISAAC JACOBS ET AL. VS. UNITED STATES. 


25 


‘‘United States of Ameeica, 

District of Columbia, ss: 

28 Before me, Needham C. Turnage, a United States 
Commissioner for the District of Columbia, person¬ 
ally appeared Otho Blackwell who, after being by me duly 
sworn and examined orally, deposes and says: 

That he is positive that intoxicating liquor containing 
one-half of one per centum or more of alcohol by volume 
which is fit for use for beverage purposes, is contained in 
the hereinafter mentioned premises within the District of 
Columbia: 

That on, to wit, March 18, 1926, about 9:15 o’clock P. M. 
I entered premises described as 1139-7th St. N. W. occu¬ 
pied by Isaac Jacobs and Louis Jacobson (Near Beer Saloon 
& Residence) and purchased from Isaac Jacobs the follow¬ 
ing : 1/2 Pt. of Colored Liquor and received same for which 
I paid $1.00 in Cash. This liquor was ordered in above 
premises from Mrs. Isaac Jacobs, who had Isaac Jacobs 
go for whiskey upstairs, he Jacobs delivered same to me in 
rear of premises and collected therefor. 

OTHO L. BLACKWELL. 

Subscribed and sworn to before me this 23 day of March 
1926. 

[seal of commissioner.] 

NEEDHAM C. TURNAGE, 

United States Commissioner, 
District of Columbia,** 

** Remarks, 

On March 27, 1926, defendant Isaac Jacobs was brought 
before me, the said United States Commissioner, at my 
office in the Fendall Bldg., in said District and the complaint 
was then and there fully read and explained to the said 
defendant who thereupon for plea said he is ‘not guilty’ as 
charged in said complaint. 

And thereupon on motion to that effect made by the 
Plaintiff, the hearing was continued until the 1st day of 
April, 1926, at 10 o’clock A. M. and the defendant Isaac 

3—4638 & 4639 
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Jacobs was required to give bond in the sum of Fifteen 
Hundred dollars to personally appear before me at the said 
time at my office in the Fendall Bldg, in the City of Wash¬ 
ing and District aforesaid, and from time to time thereafter 
to which the case may be continued, which he did do, with 
the following sureties: J. L. O’Connor.” 

29 The Court certifies that the foregoing Bill of 
Exceptions contains the substance of all the evidence 
in the foregoing case, and the proceedings had therein. 

The defendants now tender this their Bill of Exceptions 
herein which they pray may be signed, sealed, enrolled and 
made a part of the record in this case nunc pro tunc, this 
6th day of May, 1927, which is accordingly done. 


Given under my hand and seal the day and year afore- 
^ • said. 


A. A. HOEHLING, [seal.] 

Justice, 


Consent: 

RAYMOND NEUDECKER, 

Asst. U. S. Attorney. 


30 [Endorsed:] Crim. No. 44662, 44669. U. S. vs. 

Jacobs. Bill of Exception. T. M. Wampler, Atty. 
for Deft., Investment Bldg. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4638. Isaac Jacobs, appellant, vs. United States, and 
No. 4639. Lena Jacobs, appellant, vs. United States. Court 
of Appeals, District of Columbia. Filed Sep. 29, 1927. 
Henry W. Hodges, Clerk. 
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STATEMENT OF CASE. 

This is an appeal by Isaac Jacobs and his wife, Lena 
Jacobs, the indictments against whom were tried to¬ 
gether. Isaac Jacobs was charged in two counts with 
a second offense of both sale and possession of intoxi¬ 
cating liquor, the first conviction of the sale of intoxi¬ 
cating liquor being alleged to have been on the 7th 
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day of April, 1923, and the first conviction of the pos¬ 
session of intoxicating liquor being alleged to have 
been on the same day. 

The second offense of the possession of intoxicating 
liquor being laid on the 26th day of March, 1926. 

The jury found a verdict of not guilty on the first 
count and guilty on the second count, the count alleg¬ 
ing the second offense of the possession of intoxicating 
liquor. 

The appellant Lena Jacobs was indicted in two 
counts, the first alleging a sale of intoxicating liquor 
and the second count alleging possession of intoxi¬ 
cating liquor. The jury found a verdict of not guilty 
on the first count and guilty on the second count. 

So that the appeal is from the judgment based upon 
the verdict of the jury finding Isaac Jacobs guilty of 
the second offense of unlawfully possessing intoxicat¬ 
ing liquor on the 26th day of March 1926, and the ver¬ 
dict finding Lena Jacobs guilty of unlawfully possess¬ 
ing intoxicating liquor on the same day. 

ASSIGNMENT OF ERRORS. 

The errors complained of are as follows: 

1. Overruling demurrer to indictments. 

2. Overruling motion to quash the search warrant. 

3. Overruling motion to suppress the use of property 
as evidence. 

4. Error committed in overruling motion for directed 
verdict on behalf of Isaac Jacobs because of a variance 
between the allegations and the proof. 

5. Error committed in overruling motion for directed 
verdict because of the failure of the evidence to prove 


3 


a prior conviction of the defendant Isaac Jacobs as 
alleged. 

6. Error committed in the admission of evidence. 

The several assignments of error will be discussed 
in the above order and so far as necessary for a con¬ 
sideration of the error assigned, the applicable evi¬ 
dence will be referred to. 

OVERRULING DEMURRER TO THE INDICT¬ 
MENTS. 

In the case of the appellant Isaac Jacobs, it is 
charged that he did unlawfully and feloneously possess 
a certain intoxicating liquor to wit, whiskey, contain¬ 
ing one half of one percentum of alcohol by volume. 
And the indictment against Lena Jacobs is in the 
same language. 

It will be observed that there is nothing to identify 
the offense charged against either appellant, and the 
date alleged means nothing because the Government 
could prove the offense the pleader had in mind, upon 
any date within three years, and there is nothing in 
the indictments in the case at bar to so identify the 
offense which the pleader had in mind, to enable the 
appellants to prepare for their defense and to protect 
them against a second prosecution for the same offense. 

It has been expressly held that an indictment such 
as those now under consideration is bad. 

In Lynch v. U. S. 10 Fed. (2nd) at p. 949 the Cir¬ 
cuit Court of Appeals in sustaining a demurrer to an 
indictment used the following language: 

‘‘Where one is indicted for a serious offense, the 
legal presumption is that he is not guilty; that he 
is ignorant of the supposed facts upon which the 
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charge is founded. A demurrer to the indictment 
must {)e considered and determined on that pre¬ 
sumption, on the presumption that the defendant 
does not know the facts that the prosecutor thinks 
make him guilty, and that he is unable to pro¬ 
cure and present the evidence in his defense and 
is deprived of all reasonable opportunity to de¬ 
fend unless the indictment clearly discloses the 
earmarks, the circumstances and facts surround¬ 
ing the case of the alleged offense, so that the 
defendant can identify, procure witnesses and 
make defense to it. Fontana v. U. S. 262 Fed. 283, 
287; Miller v. U. S. 133 F. 337, 341. 

SECOND. The time of the alleged offense 
stated in the indictment in this case, December 7, 
1922, gives the defendant no notice or informa¬ 
tion that enables him to prepare his defense and 
in no way identifies the occasion referred to, be¬ 
cause under that averment the prosecutor is priv¬ 
ileged to prove the alleged offense, in this case 
the defendant’s possession of the whiskey, at any 
time within the three years prior to the filing of 
the indictment, which constituted the time before 
the statute of limitations ran. Winters v. U. S., 
201 Fed. 845; Carpenter v. U. S., 1 Fed. (2nd) 314. 

THIRD. In determining the question whether 
or not the indictment set forth the facts which the 
prosecutor claimed constituted the offense so par¬ 
ticularly as to enable the defendant to avail him¬ 
self of a conviction or acquittal in defense of an¬ 
other prosecution for the same offense, the indict¬ 
ment and the judgment alone can be considered. 
The evidence cannpt be considered because the evi¬ 
dence does not become a part of the judgment. 
Fontana v. U. S., 262 F. 283; Floren v. U. S., 186 
F. 961; Winters v. U. S., 201 F. 845. 

In Turk v. U. S., 20 Fed. (2nd) at p. 129, the infor¬ 
mation was in two counts, in the first of which the 
Court was given: 
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^‘To understand, and be informed that hereto¬ 
fore, to wit, on or about the 25th day of May, 1924, 
in Oklahoma County, in the Western District of 
the State of Oklahoma, and within the jurisdic¬ 
tion of this court, Henry Turk, then and there 
being, did then and there knowingly, wilfully and 
unlawfully have in his possession and under his 
control, intoxicating liquors, to wit, beer,” and in 
the second count of the information he did ‘^give 
the coijrt 1,0 understand and be informed that here¬ 
tofore, to wit, on or about the 25th day of May, 
1924, in Oklahoma County, in the Western _Di's- 
trict of the State of Oklahoma, and within the 
jurisdiction of this Court, Henry Turk * * • 

then and there being, did then and there know¬ 
ingly, wilfully and unlawfully sell and deliver to 

Koy Kambo intoxicating liquors, to wit, beer.” 

* * • 


The court said: 

‘‘Neither count of this information set forth 
any other identifying facts or circumstances of 
the alleged offenses than those facts or circum¬ 
stances which have been quoted, and the infor¬ 
mation was therefore insuflScient to entitle the.Gov¬ 
ernment to introduce any evidence thereunder. 
The averment that each of the offenses was com¬ 
mitted on the 25th day of May, 1924, gave the 
defendant no notice of the time of its alleged 
commission for that averment permitted the Gov¬ 
ernment to prove each of these offenses at any 
time within three years prior to the filing of tfie 
information. The allegation of place was inef¬ 
fectual because it permitted the Government to 
prove either offense at any place in the Western 
District of Oklahoma within the jurisdiction of 
the Court below. The information contained noth¬ 
ing from which the defendant, who was presumed 
to be innocent, could derive any notice or knowl¬ 
edge, when and where within the jurisdiction of 
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the Court or under what circumstances the Gov¬ 
ernment intended to try to prove either of these 
alleged offenses against him.’’ 

In Partson v. U. S., 20 Fed. (2nd) at p. 127, the Court 
said: 

“The averment that the offense was committed 
on the fourth day of October, 1922, was ineffectual 
for these purposes, because under that allegation 
the plaintiff could prove an offense committed at 
any time within three years prior to the filing of 
the indictment. The allegation of place^was inef¬ 
fectual because it permitted the Government to 
prove an offense anywhere in the large county of 
St. Louis, and this indictment and a judgment of 
conviction or acquittal under it would not protect 
the defendant from another prosecution for the 
same offense, because it did not show when, where 
in St. Louis County, or under what identifying 
circumstances the offense was committed. 

“The rule upon this subject, which has been 
repeatedly stated, and which has the approval of 
the majority of the members of this court, is that 
the defendant in a criminal case, in view of his 
presumed innocence, is not only entitled to know 
from the statements of the indictment what facts 
the prosecution considers sufficient to make him 
guilty of the offense charged with reasonable par¬ 
ticularity so that he may procure witnesses and 
make proper defense thereto, but he is also en¬ 
titled to demand that the indictment shall charge 
the essential facts so specifically that the judg¬ 
ment rendered will be a complete defense to a sec¬ 
ond prosecution for the same offense.” 

To the same effect: 

U. S. V. Dowling, 278 F. 630. 

U. S. V. Illig, 288 Fed. 939. 

Anderson v. U. S., 260 Fed. 557. 

Fontana v. U. S., 262 Fed. 283. 
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OVERRULING MOTION TO QUASH SEARCH 

WARRANT. 

The search warrant should have been quashed, be¬ 
cause it contains a direction to execute the same at any 
time of the day or night (R. p. 22) and the affidavits 
are not positive that the property to be searched for 
was upon the premises to be searched. 

The National Prohibition Act provides in Sec. 25 
‘‘A search warrant may issue as provided in Title 11 
of Public Law No. 24, of the 65th Congress, Approved 
June 15, 1917^^ (The Espionage Act). 

Section 10 of the Act of June 15, 1917, known as 
the Espionage Act, is as follows: 

‘‘Time of Service. The Judge or Commissioner 
must insert a direction in the warrant that it be 
ser^^ed in the daytime, unless the affidavits are 
positive that the property is on the person or in 
the place to be searched, in which case he may 
insert a direction that it be served at any time of 
the day or night.’ (Italics supplied.) 

The Judge or Commissioner is given no discretion 
respecting the time when the warrant shall be served, 
except, when “the affidavits are positive” that the 
property is in the place to be searched. 

The affidavit of Burlingame (R. p. 24) may be en¬ 
tirely disregarded, because it is based solely and only 
upon information and belief (Schencks v. U. S., 55 App. 
D. C. 84). The affidavit of Blackwell (R. p. 25) states 
in the second paragraph only his conclusions, which, 
of course, are to be disregarded. There is nothing 
contained in the affidavit justifying his conclusions. 
The statement that he purchased upon the premises 
one-half pint of liquor, does not justify the conclusion 
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that there remained upon the premises after the said 
purchase, any liquor; that which he states he pur¬ 
chased may have been the only liquor there, and may 
have been all the liquor that there was upon the prem¬ 
ises, and the conclusion contained in his affidavit is not 
justified by the facts related upon which he bases his 
conclusion. There is no statement that any intoxicating 
liquor remained upon the premises after he made the 
purchase, there is no statement that he saw other in¬ 
toxicating liquor, and there is no statement of fact 
which would justify his conclusion that he was positive 
that intoxicating liquors were there. In the follow¬ 
ing cases it is expressly ruled that where the affidavits 
are not positive that the property to be searched for 
is upon the premises to be searched, and there is a di¬ 
rection to search the premises either in the day or 
the night, the search warrant is void and should be 
quashed. 

United States v. Yuck Kee, 281 Fed. 228. 

United States v. Kaplan, 286 Fed. at pp. 970- 
971. 

United States v. Borowski, 268 Fed. 410. 

Giles V. United States, 284 Fed. at p. 215. 

Siden v. United States, 9 Fed. (2d) 241. 

In re Hollywood, 5 Fed. (2d) 653. 

An affidavit upon information and belief has re¬ 
peatedly been held insufficient to support a search war¬ 
rant and rendering it void. 

Schencks v. U. S. 55 App. D. C. 84. 

Giles V. U. S., 284 Fed. at p. 214. 

U. S. V. Schultz, 275 Fed. 1004. 

Eipper v. U. S., 178 Fed. 24. 

Veeder v. U. S., 252 Fed. 414, at p. 419, 

U. S. V. Pitotto, 267 Fed. 603. 
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U. S. V. Kaplan, 286 Fed. 969. 

Salata v. U. S., 286 Fed. 125. 

Woods V. U. S., 279 Fed. 710. 

U. S. V. Rykowski, 267 Fed. 866. 

Lipschutz V. Davis, 288 Fed. 974. 

In Giles v. United States, supra, it is said: 

‘^No lawyer would have suggested and no judge 
would have permitted, Lordan, testifying as a 
witness before a jury, to say that Giles was vio¬ 
lating the National Prohibition Act by having 
illegal possession of intoxicating liquor at his drug 
store. He would have been required to state what 
he saw, or heard, or smelled, or tasted; that is, to 
give evidence on which the jury, under instruc¬ 
tions of the court, could determine both as to the 
possession of liquor, and as to whether possession 
of it was legal or illegal. The fact that Lordan’s 
affidavit was not, in form, on information and be¬ 
lief, and that he bravely swore that Giles had 
illegal possession of intoxicating liquor, does not 
make his statement legal evidence of fact. It is 
not enough that the form of this affidavit leaves it 
possible that the affiant might have personal 
knowledge as to the possession of intoxicating 
liquor and as to facts tending to show that such 
possession was illegal. It should have affirma¬ 
tively appeared that he had personal knowledge of 
facts competent for a jury to consider, and the 
facts and not his conclusion from the facts, should 
have been before the Commissioner. Such is the 
plain requirement of Section 5, supra,*^ (Italics 
supplied.) 

In United States v. Kaplan, 286 Fed. at p. 969, it is 
said: 

<<# * # The evidence must be such as would 

be admissable upon the trial of a case before a 
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jury. Giles y. U. S., 284 Fed. 208, 214. As illus¬ 
trative of this, such evidence, used as the basis of 
the warrant, has been animadverted on as ‘merely 
hearsay information.’ Central Consumers Co. v. 
James, 278 Fed. 249, 253. ‘The finding of the 
legal conclusion or of probable cause from the ex¬ 
hibited facts is a judicial function, and it can not 
be delegated by the judge to the accuser.’ 

“When reliance is had upon a warrant for 
search the evil of unreasonableness is guarded 
against by requiring that facts, not opinions, shall 
be proven, in writing, and the testimony shall be 
such as is admissible in a court of justice, and 
there shall be a judicial finding that the grounds 
of application, or reasonable belief of their ex¬ 
istence, have been proven, which finding shall be 
incorporated in the warrant.” 

In United States v. Ray, 275 Fed. 1004, the affidavit 
is set out in the opinion, and referring to it, and the 
provisions of the Statute, the Court said: 

“The affidavits or depositions must set forth 
the facts tending to establish the grounds of the 
application or probable cause for believing that 
they exist. 

“It is, of course, entirely clear that under the 
constitutional, as well as the statutory provisions 
thus applicable the sufficiency and validity of the 
search warrant under consideration must be 
tested and determined by the result of the inquiry 
whether it was based upon a sworn statement of 
facts tending to show probable cause for the belief 
that proper ground for the issuance of such search 
warrant existed, or whether, on the other hand, 
the latter was based merely upon statements, al¬ 
though sworn to, of belief.” 

In Veeder v. United States, 252 Fed. at p. 418, the 
Circuit Court of Appeals said: 
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‘‘One’s person and property must be entitled 
in an orderly democracy, to protection against 
both mob hysteria and the oppression of agents 
whom the people have chosen to represent them in 
the administration of laws which are required by 
the Constitution to operate upon all persons alike. 

“One’s home and place of business are not to 
be invaded forcibly and searched by the curious 
and suspicious; not even by a disinterested officer 
of the law, unless he is armed with a search war¬ 
rant. 

“No search warrant shall be issued unless the 
judge has first been furnished with facts under 
oath—not suspicions, beliefs, or surmises—but 
facts which, when the law is properly applied to 
them, tend to establish the necessary legal con¬ 
clusions, or facts which, when the law is properly 
applied to them, tend to establish probable cause 
for believing that the legal conclusion is right. 
The inviolability of the accused’s home is to be 
determined by the facts, not by rumor, suspicion, 
or guesswork. If the facts afford the legal basis 
for the search warrant, the accused must take 
the consequences. But, equally there must be con¬ 
sequences for the accuser to face. If the sworn 
accusation is based on fiction, the accuser must 
take the chance of punishment for perjury. Hence 
the necessity of a sworn statement of facts, be¬ 
cause one can not be convicted of perjury for hav¬ 
ing a belief, though the belief be utterly unfounded 
in fact and law. 

‘ ‘ The finding of the legal conclusion or of prob¬ 
able cause from the exhibited facts is a judicial 
function, and it can not be delegated by the judge 
to the accuser.” 

In United States v. Borowski, 268 Fed. at p. 410, it is 
said: 

“The rule is that there must be compliance with 
whatever formalities are required by statute. 19 
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Ency. PL & Pr. 327; 25 Am. & Eng. Ency. Law, 
147. On this point it is said in Archbold’s Crim- 
Pl.&Pr. (8th Ed.) 131: 

‘The proceedings upon search warrants 
should be strictly legal, for there is not a de¬ 
scription of process known to the law, the execu¬ 
tion of which is more distressing to the citizen. 
Perhaps there is none which excites such in¬ 
tense feeling in consequence of its humiliating 
and degrading effects.’ ” 

In Giles v. United States, supra, the Court observes: 

“It need hardly be pointed out that a process 
issuing to an administrative official which will 
authorize him at any time of the day or night to 
enter the home or office of any person, breaking 
doors, windows and opening by force anything 
wdthin the premises, for the purpose of taking 
possession of articles belonging either to the occu¬ 
pant or falling within the category of outlawed 
property, is a power capable of such oppressive 
and liberty destroying use that it should be strictly 
guarded and exercised.’’ 

To the same effect, U. S. v. Kembert, 284 Fed. at p. 
1006. 

OVERRULING MOTION TO SUPPRESS THE USE 
OF PROPERTY AS EVIDENCE. 

The search warrant being void, the property seized 
under the search warrant was not admissible in evi¬ 
dence. 

Schencks v. U. S., ” D. C. App. 84. 

U. S. V. Mattingly, 285 Fed. 922. 

Kelleher v. U. S., 55 App. D. C. 132. 

Gouled V. U. S., 255 U. S. 298. 

Amos V. U. S., 255 U. S. 313. 
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OVERRULING MOTION FOR DIRECTED VER¬ 
DICT ON BEHALF OF ISAAC JACOBS BE- 
CAUSE OF A VARIANCE BETWEEN THE AL¬ 
LEGATIONS AND THE PROOF. 

The indictment against Issac Jacobs alleged the for¬ 
mer conviction on the 7th day of April, 1923 (R. p. 2). 
The record introduced in evidence showed a prior con¬ 
viction of one Isaac Jacobs on the 17th day of April, 
1923. 

The authorities set forth herein demonstrate that 
the allegation of the former conviction is an element 
of the offense in the instant indictment and must be 
proved as laid. Here there was a variance respect¬ 
ing the alleged date of the former conviction and over 
the objection and exception of defendant the record 
was received in evidence, and the appellant's motion 
for a directed verdict because of the fatal variance was 
overruled by the Court. 

OVERRULING MOTION FOR DIRECTED VERDICT 
FOR FAILURE OF THE EVIDENCE TO 
PROVE PRIOR CONVICTION OF DEFEN¬ 
DANT, ISAAC JACOBS. 

An original information marked No. 254914 entitled 
U. S. V. Isaac Jacobs showing a conviction on the I7th 
day of April, 1923, was received in evidence over the 
objection of the defendants. 

There is not a line of testimony in anywise tending 
to prove the identity of the defendant in the former 
conviction and the defendant in the instant trial. The 
Government alleged a prior conviction of this defen¬ 
dant, and contented itself with introducing in evi¬ 
dence an information wherein the defendant’s name 
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was the same as the appellant Isaac Jacobs, and made 
no effort, by the introduction of any testimony to prove 
that the Isaac Jacobs in the former conviction is the 
same Isaac Jacobs now upon trial. 

In Massey v. U. S., 281 Fed., at page 298 the Court 
said: 


‘ ‘ The statement of a prior conviction is regarded 
as a part of the description and character of the 
offense intended to be punished, and as an essen¬ 
tial ingredient of such aggravated offense. The 
accused is entitled to have the exact charge against 
him stated in the indictment or information, and 
to have the verdict of the jury upon the fact of a 
prior conviction for the same offense, and of his 
identity with the person so convicted, and it is the 
duty of the government which prosecutes to al¬ 
lege and prove the existence of the prior convic¬ 
tion of the accused as a fact that may cause a 
severer penalty to be imposed.’’ 

In McCarren v. U. S., 8 Fed. (2nd), at p. 114, the 
Circuit Court of Appeals said: 

“In view of the statute heretofore quoted and 
the decisions above cited, it would appear that the 
prosecutor is required to allege in the indictment 
or information that defendant has previously been 
convicted of a violation of the National Prohibi¬ 
tion Act. The issues thus presented should be 
submitted to the jury. In other words, the jury 
should pass upon (a) a prior conviction, and (b) 
defendant’s alleged identity with the accused con¬ 
victed on the previous trial. Defendant’s convic¬ 
tion on the previous trial, not his guilt, is involved 
under (a).” 
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In Singer v. U. S., 278 Fed. at p. 420, the Court said; 

^ ‘‘The authorities overwhelmingly establish, 

first, that in the legal sense a conviction is a judg¬ 
ment on a plea or verdict of guilty; second, a sec¬ 
ond offense, carrying with it a more severe sen¬ 
tence, cannot be committed in law until there has 
^ been a judgment on the first; third, the indict¬ 

ment, charging the accused of being a second of- 

► fender, must set forth the fact of the prior con¬ 
viction, as that 'is an element of the offense in the 
sense that it aggravates the offense described in 
the indictment, and authorizes the increased pun¬ 
ishment. 

• “When the prior conviction is charged in the 

y indictment, two questions of fact are presented, 

namely, the prior conviction, and the identity of 
the Orccused as the same person in each prosecu¬ 
tion, and these facts must he established at the 
trial,** 

In State v. Smith (Iowa) 106 N. W. 187, the Court 

* uses this language: 

“Now as it will be observed, the statute requires 
that the fact of former convictions shall be set 
forth in the indictment. And this but conforms 
to the general rule governing criminal procedure. 

► 10 Enc. PI. and Pr. p. 489; McGuire v. State, 47 

I Md. 485. And it is former convictions of the inst¬ 

ant defendant that is required to be alleged; not 
merely that a man passing under the name to 
which he answers has been the subject of convic¬ 
tion, The plea of not guilty puts in issue not only 

f all matters of fact essential to the instant crime, 

but the fact of the alleged former convictions of 
the defendant. 12 Cyc. Law and Proc. p. 951, and 
cases in note; Hughes, Crim. Law & Proc. Sec. 
2831.»» * * * 

“As the plea of the defendant is given effect to 


16 


traverse every allegation of the indictment, the 
state must carry the burden to make good the 
charge in its every essential particular. 12 Cyc. 
Law & Proc. p. 951, and note.’^ ♦ * * 

“T/te identity of the defendant as the person 
who suffered such former convictions reynains to 
he proved. We grant that the ideyitity of the 
names may he some evideyice of the identity of the 
persons; hut, standmg oloyie it is not eyiough. 
Every fact essential to the infliction of legal pun¬ 
ishment upon a human being must be proved be¬ 
yond a reasonable doubt.’’ 

ADMISSION OF EVIDENCE. 

The Court erred in receiving in evidence the infor¬ 
mation No. 254914 dated the 17th day of April, 1923, 
because the former conviction alleged in the indict¬ 
ment, alleged the date to be the 7th day of April, 1923. 

The Court erred in receiving in evidence Govern¬ 
ment’s Exhibits No. 1-2-3-4, being the four bottles re¬ 
ferred to in the testimony of the witnesses because the 
said bottles were seized in contravention of the consti¬ 
tutional rights of the detendants. 

Schencks v. U. S., 55 App. D. C. 84. 

U. S. V. Mattingly, 52 App. D. C. 188. 

The judgment is erroneous and should be rev^ersed. 

Respectfully submitted. 


December, 1927. 


T. Morris Wampler, 

Counsel for Appellants. 



